MISSION 4 GROWTH
Doing Business with Vietnam
12 November 2013, Ho Chi Minh City, Sofitel Plaza Hotel

Agenda
10:45 – 11:00 Investment framework and tax system in Vietnam
–
–
–

Nicolas Audier, Member of EuroCham Executive Committee
Thomas Treutler, Chairman, IPR Sector Committee
Ronald Parks, Vice-Chair, Tax and Transfer Pricing Sector Committee

11:00 – 11.10 Human Resources situation in Vietnam
–

Colin Blackwell, Vice-Chair, HR & Training Sector Committee

11:10 – 11:30 Examples of business experiences in Vietnam
–
–
–

Bradley Silcox, Member, Pharma Group
Gabor Fluit, Chairman, Food, Agri and Aqua Sector Committee
Laurent Genet, Member, Automotive Group

11:30 – 11:50 Questions, Answers, Comments from Participants
11:50 – 12.15 Presentation on ASEAN IPR Helpdesk
–

Paul Kelleher, Project Manager, ASEAN IPR SME Helpdesk

Investment Framework, IPR and
Tax System in Vietnam

Investment Framework in Vietnam

Investment Framework: Overview
• In Vietnam there are encouraged, conditional and prohibited
sectors for (foreign) investment
• Some sectors apply a foreign ownership cap (for example banks
and publicly listed enterprises)
• Foreign invested enterprises need approval of the Vietnamese
authorities and most often an Investment Certificate is required
• Law on Investment 2005, Law on Enterprises 2005, Civil Code
2005
• The EU is currently one of the largest investors in Vietnam with
1810 FDI projects in the country and a total registered capital of
USD 34 billion as of January 2013

Investment Framework: Overview (2)
• State guarantees and protection of the (foreign) investor:
– Protection of the rights of the investor:
• Remittance overseas of profits and incomes arising from its investment activities
(free conversion of currency)
• Development of its investment project in compliance with the law, the charter,
the joint venture contract (if any) and the Investment Certificate

– Nationalisation/confiscation of capital and assets: limited to national
defence, security or national interest purposes and only to the extent that
compensation is fair and appropriate
– Changes in the law:
• Immediate application of new regulations containing more favourable provisions
• Preservation of existing rights and advantages in case of implementation of new
regulations containing less favourable provisions, or application of appropriate
compensation measures

Investment Framework: Overview (3)
• Dispute resolution
– Administrative petition as an alternative mechanism to dispute resolution
– Multiple options for resolution of a dispute involving a foreign investor or a foreign
invested company (Vietnamese courts; Vietnamese, foreign or international
arbitral tribunal; or an ad hoc arbitral tribunal)
– The Vietnamese International Arbitration Centre (VIAC), established in 1993, is a
major arbitration centre in Vietnam, which arbitral awards are recognized by the
Vietnamese authorities

• Labour issues
– New Labour Code effective from 1 May 2013
– A work permit is required for most expatriates working in Vietnam
– Implementing documents for the new Labour Code are being issued in stages

Investment Framework: Overview (4)
• Access to land:
– Access to land for a 100% foreign invested enterprise is limited
to the lease of land use rights from the State
• Land use right are granted for a limited period of time, depending on
the duration of the Investment Certificate

– Representative offices and branches of foreign entities in
Vietnam can only lease premises for their operation purposes
– The scope of real estate activities open to foreign invested
enterprises is limited as compared to domestic enterprises

Investment Framework: Opportunities
• The trade relations between the EU and Vietnam are strong with
USD 24 billion export from Vietnam to the EU and USD 7 billion
import from the EU to Vietnam

• Despite a reduced growth rate in recent years, the Vietnamese
Government is making real efforts to regain macro-economic
stability (inflation, exchange rates, etc.)
• Vietnam offers a young and relatively cheap work force, a
gradually more open market, various natural resources and
political stability
• Currently, Vietnam is negotiating the Trans-Pacific Partnership
and several FTAs, including the EU-Vietnam FTA

Investment Framework: Challenges
• Administrative burdens
• Fair pricing
• Human resources: education and training
• Implementation of international standards and regulations

• Investment licensing procedures
• Market access and implementation of WTO commitments

• Protection and enforcement of intellectual property rights
• Regulatory implementation

Investment Framework: Conclusion
• Even though the Vietnamese Government is making efforts to
improve its investment framework, key challenges remain to be
addressed across the various sectors

• Regarding Vietnam’s legal framework, such challenges include:
– Better aligning legal documents
– Ensuring the consistent application of the law at the local level
– Enhancing the coordination among implementing authorities and
intensifying legal enforcement
– Reducing burdensome administrative requirements for investors

IPR in Vietnam

IPR Situation in Vietnam: Overview
•

There is a lack of guidelines for certain IP issues, though IP legislation is
typically comprehensive and consistent with international treaties

•

Private-public partnership improving

•

Enforcement of IP law generally does not live up to expectations of IPR holders

•

Emerging issue: Patent enforcement

•

Key issues raised in the Whitebook 2014:

– Raising Awareness
– Trademark Protection

– Enforcement of IPR Laws and Regulations
– Online Trading of Counterfeit Goods

IPR Situation in Vietnam:
Opportunities and Challenges
•

Vietnamese IP laws should be further clarified, leading to better enforcement

•

Better enforcement of laws will improve consumer and business confidence and
reduce risks for European companies in Vietnam

•

EU delegation can help to raise awareness among Vietnamese consumers
through public events, campaigns, training, etc.

•

Improved IPR awareness will create a climate of innovation and creativity in
Vietnam, giving overall boost to economy

•

Reducing the market for counterfeit goods will increase the market for genuine
goods and copyrighted works

IPR Situation in Vietnam: Conclusion

• More improvement is needed in the area of IP enforcement
despite good progress in the past few years
• Our recommendations can provide a foundation for further
improvements in the enforcement mechanisms in particular
and to boost the economy in general

The Tax System in Vietnam

Tax and Transfer Pricing: Overview
•

Tax and Transfer Pricing Sector Committee comprises representatives
of EuroCham members including corporates and the tax advisory
profession

•

A conduit for the tax issues of other EuroCham Sector Committees as
tax impacts all sectors

•

Key issues of concern:
– Full deductibility of Advertising and Promotional (A&P) expenses
– Tax administration
– Corporate restructuring

•

Tax has a direct affect on companies’ cost and investment levels
therefore significant impact on the economy and Vietnam’s
competitiveness vis-à-vis other Asian economies

Tax and Transfer Pricing: Key issues
Allowing full deductibility of A&P expenses
•

Tax deductions for A&P expenses are currently heavily restricted

•

Results in high effective tax rates for companies

•

Potential gains/concerns for Vietnam:
– Boost to advertising spending -> increased activity in the consumer product
sector -> increased consumption -> driving funds into the economy

– Increased quantum and scale of foreign investment
– Benefits to emerging local companies

•

Recommendations: treat A&P expenditure as fully deductible for tax purposes.

Tax and Transfer Pricing: Key issues
Corporate restructurings
•

In Vietnam, restructuring increasingly becoming a common goal for local and
foreign groups

•

Current tax laws and regulations do not provide comprehensive and specific
provisions on the tax treatment of corporate restructurings

•

Tax deductibility of interest incurred on borrowings to acquire shares in a group
company is unclear

•

Potential gains/concerns for Vietnam: companies can have certainty and no
disincentive to proceed to rationalise and strengthen their business structure;
achieve efficiency; and increase investment.

•

Recommendations: drafting a comprehensive framework for the taxation of
restructuring including both the corporate income tax and VAT consequences

Tax and Transfer Pricing: Key issues
Tax incentives
•

Preferential tax treatments such as tax exemption, tax reduction, and
preferential rates (either 10% or 20%) are limited to:
– Encouraged sectors including: healthcare, education, high-tech, infrastructure
development, and software;
– Encouraged special economic zones or areas with difficult socio-economic conditions.

•

The taxpayer must self-assess the applicable incentives in accordance with the
current tax regulations.

Tax and Transfer Pricing: Conclusion
•

Vietnam’s tax regime can be the determining factor as to whether an
investment is made in the country or in another regional competitor

•

Tax reform also contributes to socio-economic development; through
production promotion; and encouraging investment and export

•

Promotes Vietnam’s international economic integration

•

Importance of ensuring fairness and equity

•

Issues discussed in detail in the Whitebook; EuroCham members
welcome further discussion with the relevant authorities

Human Resources Situation in Vietnam

Sector Committee Overview
• EuroCham HR & Training Sector Committee is tasked to
represent EuroCham's 800 members in HR issues and advocacy
dialogue
• Members include Fortune 500 companies
• Estimated that members employ over 200,000 people in Vietnam
• Over ten ministerial meetings with MOLISA
– Work Permits, Labour Code and Sub leasing
– Members surveys on Work Permits and Sub leasing presented to
MOLISA
– Consultative approach and regional comparisons given

HR opportunities in Vietnam
• Young, hardworking, literate, urbanising workforce
(but within ASEAN, Vietnam still ranks in the lower half of HR development)

• Virtually no income tax for most employees
• Very low rates of industrial disputes

• Workforce very eager to learn – training popular
• Ideal for manufacturing and outsourcing investment

Moderate salary increase due to lower inflation
MNC staff turnover rate 13%
Companies expanding 60%

Data from Mercer / Talentnet

HR challenges in Vietnam
•
•
•
•

Rote learning in education impairs workplace initiative
International business standards still being introduced
Shortage of middle management (careful of cost!)
New – overtime limited to 300 hours per year (lowest
overtime hours in Asia so losing competitive advantage versus other ASEAN
countries)

• Expatriate work permits now limited to only 2 years
• Union levy of 2% of payroll – may apply to all
employees

Trends and recommendations
• Massive industrialisation occurring when MNCs (mainly
Asian) adopt “China + 1”
• Large numbers of students in quality universities here
and overseas improving management pipeline
• But...too much or unclear regulation / administration
makes Vietnam less appealing
• Improving and upgrading the skills of its overall
workforce is one of Vietnam’s key tasks to meet the
needs of a rapidly changing labour market
• Conclusion – challenges aside, HR is one of Vietnam’s
strengths

Examples of Business Experience
in Vietnam

Pharmaceutical Sector Committee
(Pharma Group)

Sector Overview
• Pharmaceutical Sector Committee (Pharma Group) represents
the voice of international research-based biopharmaceutical
industry

• Shared vision of creating sustainable access to high quality, safe
and innovative medicine in Vietnam (patient-centric approach)
• History of working on various programmes with the MOH
including capacity building programs with the DAV, and anticounterfeit awareness programs with enforcement agencies
• Three main areas of cooperation with the Government: patient
safety, clarity of laws, market access

Key Issues for the Sector
Foreign Invested Enterprise (FIE) Policy
•

Lack of a clear legal framework for FIEs to obtain a license to import
and trade pharmaceuticals

•

Potential gains/concerns for Vietnam: increased foreign investment,
additional high-end jobs, more competitive healthcare sector, increased
tax revenue for the Government

•

Recommendations: Ensure clear and practical guidelines to establish
a foreign invested enterprise for pharmaceutical trading as allowed
under Vietnam’s WTO commitments

Key Issues for the Sector
Tendering Procedure
•

Lacks clarity and consistency in the eligibility review and in the
implementation of the tender

•

Potential gains/concerns for Vietnam: Pharma Group’s mission is to
ensure the Vietnamese people have sustainable access to high quality
medicines. Unclear procurement procedures may interrupt supply, whilst
a clear procedure will increase access

•

Recommendations: Engagement with industry to create a clear and
consistent tendering process that ensures Vietnamese people will have
access to high quality medicine

Conclusion
•

Other key issues discussed in the Whitebook 2014:
– Adequate protection and enforcement of IPR
– Clinical Trials
– Fair Price Monitoring
– Regulations that promote the quality of medicines

•

Facilitating market access and clarifying the existing legal framework is
needed to ensure efficiency of the healthcare system

•

Warrant access to high quality, safe, and innovative medicine

•

Create a more predictable environment for investment and promote
innovation

•

Standards recognised in other ASEAN countries

Food Agri and Aqua Business
Sector Committee

Agri-Business in Vietnam
Current market in Vietnam
•

The main products that are exported are paddy rice, coffee, rubber, tea, pepper, cashews,
peanuts, bananas, fish, shrimps..

•

Volume is sufficient for domestic and export demand but its position in the international
market is not high as other countries therefore Agri products from Vietnam are perceived
as lower quality than other countries

•

E.g. Although there are many agricultural products ranked first, second in the world in
terms of export volume, until now, only Vietnam’s pepper can be considered as truly
penetrating the world market

•

Control on the quality of the products to the end users are still weak

Opportunities for European/foreign players
•

To sell the technologies to increase the volume and quality of the product

•

Best practices models to harvest the high yields (sustainable development)

•

Receive strong supports from local authorities /government

Sector Overview
•

FAASC = Food, Agri and Aqua Business Sector Committee

•

Founding: April 2013

•

Chairman: Gabor Fluit

•

Members: 12 (De Heus LLC, Friesland Campina Vietnam, Bayer Vietnam, Bureau Veritas,
La Vie LLC, Metro Cash & Carry, Yara Vietnam, Fresh Studio, Control Union Vietnam,
Invivo Lab, Virbac Vietnam, Thierry Rocaboy)

•

Objectives:
– Focus on improving food safety from various angles
– Promote a level playing field for small, large, local and international
regardless of legal entity, size and nationality

– Develop a sustainable Food, Agri and Aqua Business sector in Vietnam

companies

Key Issues for the Sector
Food safety and a centralised Food Safety Agency
•
•
•

•

•

Vietnam/EU: food safety issues high priority on the agenda
Producers in Vietnam have to adapt to the changing environment and
increasing scrutiny from consumers
Today, food safety management responsibilities are divided different over
ministries and departments
Potential gains/concerns for Vietnam: improve the management and quality
of food safety control, reduce the likelihood of export products being rejected,
increase sector’s competitiveness
Recommendations:
– Amend the law and create a Food Safety Agency under the responsibility of one
ministry
– Clear and consistent rules and enforcement, towards more sustainable and fair
trade

Key Issues for the Sector (Con’t)
Best Practices
•

To take the EU-Vietnam trade relations to the next level, it is crucial to exchange Best
Practices

•

Potential gains/concerns for Vietnam: increasing consumer confidence, enhance the
image and reputation of Vietnam products (examples rice and pangasius), more added
value (example coffee, cashew nuts), real utilisation of the agricultural potential of Vietnam

•

Recommendations:
– Encourage and support a (value) chain approach
– Promote and educate farmers on Good Agricultural Practices (GAP)
– Setting the supply chain on collecting with the right value of quality finished products
– Implement Quality Certification

– Train farmer: Example: coffee chain

Conclusion
• FAASC concurs with the FAO’s conclusion that ‘effective food
control is undermined by the existence of fragmented legislation,
multiple jurisdictions, and weaknesses in surveillance, monitoring
and enforcement’

• The implementation of best practices and stewardship would
provide farmers with standards and guidelines to help improve
their processes  raise productivity and safety standards and
enhance the income for farmers
• Positive impact on the environment and boosting exports

Automotive Group

Sector Overview
•

The Automotive sector demonstrated high growth rates over the past 5
years, until 2012 when it dropped by 50%

•

Consumers reduced spending due to tight credit conditions and high
fees

•

ASEAN Economic Community (AEC) by 2015 will bring intense
competition to local assemblers

•

Further banking sector reforms and improving macroeconomic outlook
should benefit the industry and contribute to its recovery

Key issues
Administrative requirements
•

Onerous administrative requirements at Customs and Homologation

•

Potential gains/concerns for Vietnam:
– Reducing administrative burdens would generating time savings and
efficiencies for importers
– Decreased costs potentially passing these reductions onto consumers
– Reduce the pressure on Customs officers and Customs clearance agents

•

Recommendations:
– Customs: register each official importer for a few years as per Vietnam Register’s
practice. Alternatively, validation should be on an annual basis.
– Homologation: abolish the requirement for additional local emission tests for cars with
EU2 or higher emission certificates.

Key issues
Declared Values at Customs for Car Imports from ASEAN-Countries
•

In January 2012, Vietnam implemented a reduced import tax of 70% for cars
produced in ASEAN-countries and China, Japan and Korea (as per ATIGA)

•

Potential gains/concerns for Vietnam:
– Ensuring a fair tax collection process will increase tax revenues for the
Government
– Protect local CKD assemblers and provide a level playing field to all car
importers including leading European brands
– Benefit Vietnamese customers in terms of choice and access to a diverse
range of products

•

Recommendations: Customs should check the declared values with their
Customs counterparts from the ASEAN countries of origin; China, Japan and
Korea (CIF value)

Conclusion
•

The Vietnam Transport Development Strategy approved in February
plans to double the number of vehicles on the road from 1.65 million
today to 3.2-3.5 million vehicles by 2020

•

It is important that the Government sets out a stable tax road map and a
clear long-term industrial policy to ensure sustainability of the industry

•

Facilitating equal playing field for all market participants including
European companies would help to ensure consumers have access to
high quality, diverse range of products

Q&A
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Introducing the
ASEAN IPR SME Helpdesk:
Free Support for EU SMEs
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question@asean-iprhelpdesk.eu
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The ASEAN IPR SME Helpdesk and its Objectives
• Initiative of DG Enterprise
• Launched in April 2013 – ASEAN wide scope
• Provide information, training and business tools free of charge for EU SMEs
as well as raise awareness and prepare SMEs for Intellectual Property Rights
issues in the ASEAN region: “know before you go” policy in Europe
• Provide business-focused and practical first-line advice
• Deliver IPR business tools and self-help solutions (guides, E-learning)
• Overall, we hope to enable EU SMEs to make informed IPR decisions (on
protection, enforcement, IP management)
• China IPR SME Helpdesk (2008) – www.china-iprhelpdesk.eu
Raising awareness of the importance of IPR for business in ASEAN
Educating SMEs to make informed IPR decisions

Main types of Intellectual Property
•

Patents protect inventions and new innovations (Science).

•

Trade marks protect brands (Trade).

•

Copyright protects the expression of an idea (Art).
e.g. literary, artistic, musical and dramatic works.

•

Industrial designs protect the appearance of articles.

Possible protection available for a handphone
Patent for sliding
mechanism
Registered design
for overall shape of
handphone

Trade mark for
Samsung brand

Copyright for text in manual

Patents

Trade Marks

Why is Intellectual Property important?
•

Protects rights of owners from competitors
– Allows recoup of research and development costs

•

Encourages innovation
– Monopoly right in exchange for full disclosure

•

Provides revenue stream
– IP rights can be licensed or sold

•

Adds value
– Protects investments

•

Drives economic growth and competitiveness
– Creates and supports jobs

ASEAN and the AEC (2015)
•

•

OPPORTUNITIES :
An attractive market
- OECD forecast: average of 6% economic growth per year until at least 2015.
- Combined nominal GDP in 2011 exceeds US$ 2 trillion.
- Population of 600m.
CHALLENGES:
- balance growth and ensure inequalities are reduced among and within ASEAN
countries: Singapore is 4th in the world in terms of GDP per capita according to the
World Bank/IMF, followed by Brunei (5th), Thailand (87th), Cambodia (139th) and
Myanmar (165th)
- other important challenges come from lack of regulations and/or lack of
harmonization at regional level and readiness to embrace the AEC.

Enforcement Challenges
-

-

Squatters (ex: trademark squatters- difficult to solve-first come first
serve)
Counterfeiters (low deterrence of fines: ex criminal penalties:
Cambodia up to 4,500 USD / Thailand up to 12,500 USD /Singapore up
to 100,000 USD, Myanmar Penal Code of 1860… new law in the
making)
Enforcement authorities (lack of training, resources, high turnover
and corruption issues)
Landlord liability (SG, Indonesia, PH (2013), Malaysia) not yet in TH.
Backlog and efficiency of IP registration systems

Protection of IP assets in the ASEAN
Step 1: Identify IP assets and prioritize needs
Step 2: Selection protection tools
Step 3: Select territories and filing routes

NO ASEAN/Asian regional system of protection for IPRs.
Therefore applicants have to opt between national filings or
international application systems (when available).

Risks mitigation strategies for SMEs
Recommendation 1: Learn learn learn!
Recommendation 2: Anticipate
Recommendation 3: Use and defend your rights
Recommendation 4: Join forces
Recommendation 5: Know when to adapt but stay persistent
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Coming soon…November 2013
‘Live’ events, webinars, new publications
•
•
•
•
•
•
•
•
•
•

‘Protection of Online IPR in Southeast Asia’, Webinar, 14 November
‘How to avoid common IP strategy mistakes in Indonesia’, Jakarta, 19 November
‘Protecting your business and innovations in South-East Asia’, Liege, 19 November
‘Protecting your business and innovations in Asia’, Riga, 22 November
‘Intellectual Property Rights Protection in Southeast Asia: Patents and Trade
Marks’, Bayreuth, Germany, 26 November
‘IPR Protection Strategies for the Clean-tech Industry’, Helsinki, 28 November
‘Intellectual Property Rights Protection Strategies in the Philippines for EU SMEs’,
Webinar, 28 November
‘Protecting your business and innovations in Asia’, Naples, 28 November
Helpdesk Guide: ‘How to Protect your Online IP’, November 2013
Helpdesk Guide: ‘Trade Mark Guide for ASEAN’, November 2013

For more info, please visit our website – www.asean-iprhelpdesk.eu

Free One-on-one Consultations
Speak to our Expert, Mr. Thomas J. Treutler today from 14:45 – 17:00
Thomas J. Treutler is an ASEAN IPR SME Helpdesk Expert since
September 2013 and is the managing director of Tilleke & Gibbins’
Hanoi and Ho Chi Minh City offices. Tom is fluent in Vietnamese
and is registered to practice as a Foreign Lawyer in Vietnam and
before the United States Patent and Trademark Office and the
United States Court of International Trade. Tom has extensive
experience in IP enforcement and has secured a number of
landmark victories for foreign investors operating in the life
sciences and technology sectors. Tom teaches an Introduction to
Intellectual Property Law course at the Law Department of the
Diplomatic Academy of Vietnam in Hanoi.

The ASEAN IPR SME Helpdesk provides free, confidential,
business-focused ASEAN IPR advice to European Small and
Medium Enterprises (SMEs).

For more information about our services and how the ASEAN IPR SME Helpdesk can
add value to SMEs, please contact:
Telephone: +62 21 571 1810
Email: question@ASEAN-iprhelpdesk.eu
Online: www.ASEAN-iprhelpdesk.eu

